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STATEMENT OF THE | SSUE

The issue in this case is whether Walton County had authority to adopt
resol ution 93-2, which extends the term nation date of the Edgewater Beach
Condom ni um devel opnent order

PRELI M NARY STATEMENT

This matter began on January 27, 1993, when petitioner, Edgewater Beach
Owners Association, Inc., filed a petition under Section 380.07(2), Florida
Statutes, with the Florida Land and Water Adjudi catory Comm ssion (FLWAC)
chal | engi ng the adoption of resolution 93-2 by respondent, Walton County. The
resol ution constitutes an anmended devel opnent order reviving an expired
devel opnent of regional inpact order. An anended petition was thereafter filed
by petitioner on April 1, 1993. On April 13, 1993, FLWAC di sm ssed the anmended
petition for lack of standing.

After petitioner appealed the order of disnmissal, the order was reversed
and remanded by the court in the case of Edgewater Beach Oaners Associ ation
Inc. v. Board of County Conm ssioners of Walton County, Florida et al, 645 So.2d

541 (Fla. 1st DCA 1994). In its opinion, the court concluded that the anended
petition contained sufficient factual allegations to show that petitioner was
"an owner of . . . affected property” within the neaning of the law, and thus it
had standing to being this action. In accord with the court's mandate, on

January 31, 1995, FLWAC forwarded this matter to the Division of Adm nistrative
Hearings with a request that a hearing officer be assigned to conduct a hearing.

By notice of hearing dated February 15, 1995, a final hearing was schedul ed
on April 13, 1995, in DeFuniak Springs, Florida. A continued hearing was held
at the sane location on May 26, 1995. Prior to the first hearing, intervenor
Departnment of Community Affairs, filed a petition to intervene which was granted
by order dated March 21, 1995

At final hearing, petitioner presented the testinony of Janmes J. Mallett, a
pr of essi onal engi neer and accepted as an expert in stormwater design, stormater
utilities, and retention pond designs; Shirl WIlianms, a Walton County assi stant
adm ni strative supervisor; Albert E. Paris, a real estate devel oper; and David
J. Russ, an attorney and accepted as an expert in urban and regi onal planning.
Also, it offered petitioner's exhibits 1-18, 20, 22-26 and 31-33. Al exhibits
were received in evidence. Respondent, KPM Ltd., who is the owner of the
subj ect property, presented the testinony of John Lewi s, a professional engineer
and accepted as an expert in the design of stormmater systens. Also, it offered
KPM s exhibit 1 which was received in evidence. Intervenor presented the
testinmony of J. Thonas Beck, its chief of the bureau of |ocal planning and
accepted as an expert in regional planning. Also, it offered intervenor's
exhibits 1-6. All exhibits were received in evidence. Finally, the parties
stipulated into evidence joint exhibits 1-8, and the undersigned took official
recognition of ten itens.

The transcript of hearing (two volunes) was filed on June 7, 1995.
Proposed findings of fact and conclusions of |aw were filed by the parties on



June 26, 1995. A ruling on each proposed finding has been made in the Appendi x
attached to this Recommended Order

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

1. In 1981, Edgewater Devel opment Associates, Ltd. applied for a
devel opnent order for the Edgewater Beach Condom ni um project (the project), a
devel opnent of regional inpact (DRI) for a 15.4 acre parcel of property
| ocated in Walton County between County Road 2378 and the @ulf of Mexico. On
June 8, 1982, respondent, Walton County (County), issued resolution 82-12 (the
ori gi nal devel opnent order) authorizing the devel opnent of the project.

2. Although not then required by law to do so, but consistent with its
policy for all DRI orders, the County included within Section 6 of the origina
devel opnent order the followi ng provision regarding an expiration date:

The devel opnent order shall remain in effect

for a period of ten years or until the devel opnment
is conplete and all certificates of occupancy are
i ssued by Walton County, whichever occurs first,
provi ded that upon application by the devel oper
the county may extend the duration of the

devel opnent order.

Therefore, wi thout an extension, the original devel opnent order was scheduled to
expire on June 8, 1992.

3. The project was originally authorized to include six phases with 476
condom nium units and associ ated recreational facilities. Wen conpleted, the
476 units were to be located within a horseshoe-shaped building, with an east
and west wi ng connected at the top of the horseshoe by a | obby area. Phases I
and I'l, consisting of 175 units, were conpleted by 1984 but phases 111 through
VI have never been constructed. Petitioner, Edgewater Beach Condom ni um
Associ ation, Inc. (EBOA or petitioner), is a Florida condonm nium associ ati on and
t he owner of phases | and I

4. On June 8, 1987, Edgewater Devel opnent Associates, Ltd. |ost by
forecl osure the approxi mately seven acres upon whi ch the remaini ng four phases
of the project were to be constructed. On July 10, 1987, EAB Realty of Florida,
Inc. acquired title to that property. However, it never devel oped any of the
remai ni ng four phases. In May 1992, title to the property was transferred to
respondent, KPM Ltd. (KPM, and one of the KPM partners, Kero |Investnents, Inc.
(Kero). KPM now owns the entire parcel

5. In early May 1992, or approximately a nonth before the origina
devel opnent order was to expire, representatives of KPM asked the County's
assistant administrator with responsibility for planning and zoni ng about
extending that order. They were told that they nmerely had to ask the Conm ssion
for such an extension.

6. Relying on these instructions, KPM appeared before the County
Conmi ssion on May 26, 1992, requesting that the term nation date of the origina
devel opnent order be extended for thirty-five nonths. The Comnmi ssion granted
the request and voted to allow the extension. Shortly thereafter, however, KPM



and the County were inforned by intervenor, Departnment of Community Affairs
(DCA), that the action by the County on May 26, 1992, was ineffective because it
failed to comply with all of the requirenents of Section 380.06, Florida
Statutes. KPMwas told that in order to extend a DRI devel opnent order

term nation date, it nmust file a formal notice of proposed change with the
County, and the County would then give public notice of the hearing at which the
change was to be considered. Until these procedures were followed, no further
devel opnent coul d occur once the expiration date had passed.

7. On June 5, 1992, KPMfiled with the County a formal notice of proposed
change requesting that the build-out date and expiration date of the origina
devel opnent order be extended to May 8, 1995.

8. Thereafter, the DCA informed the County and KPMthat, after June 8,
1992, the right to develop the property covered by the original devel opnment
order had expired. 1t also advised themthat further devel opnent of the
property woul d have to be preceded by further DRI review, nanely, either a
noti ce of proposed change or formal abandonment. Petitioner received the sanme
i nformati on when it inquired about the possibility of constructing an addition
to phases | and Il. In light of this advice, on July 17, 1992, KPM s counse
withdrew its application for extension and stated that he understood that the
wi t hdrawal caused the original devel opnent order to expire as of June 8, 1992.

9. KPMthen selected the notice of proposed change option because it felt
that the DRI devel opment order had val ue and that the abandonnent procedure was
basically the same as that required for a notice of proposed change. Had not
KPM received this advice fromDCA, it could have built up to 35 units per acre
on the property, w thout any height restriction, under the |ocal conprehensive
plan then in effect.

10. On Septenber 28, 1992, KPM submitted another notice of proposed change
in which it requested that the build-out dates and the term nation date for

phases Il through VI be extended until January 1, 1999. On Decenber 7, 1992
KPM revised its notice of proposed change to request certain changes in the
project's configuration, including replacing the condom niuns in phase IIl wth

t omnhouses and reduci ng the nunber of units in that phase from42 to 19.

11. The County treated the notice of proposed change as a presunptive
substantial deviation to the original devel opnent order under Section
380.06(19)(e)3., Florida Statutes. 1In other words, the proposed changes were
presuned by statute to create additional regional or state inpacts so as to
require further DRI review However, that presunption could be rebutted by
evi dence subnmitted at a public hearing before the | ocal government.

12. Kero was the record owner of the portion of the property covered by
t he Septenber 1992 notice of proposed change. This included a beachfront parce
of approximately 50 feet by 400 feet on the eastern boundary of the undevel oped
portion of the DRI and a parking lot. Kero was fully aware of the requested
changes and authorized Al bert Paris, the owner of one of the other KPM partners,
to file the application

13. On January 26, 1993, the County adopted the amended devel opnent order
in issue here (resolution 93-2), which approved the extension of build-out and
term nation dates and the change in phase Il configuration requested by KPM
In doing so, the County determ ned that, based on certain conditions placed in
t he amended devel opnent order, the anmendnent to the original devel opnent order
was not a substantial deviation and thus it required no further DRI review The



DCA concurred in this determnation. The anmended devel opnent order requires,
however, that before construction of phases IV through VI may comence, KPM nust
submt additional information to the County for approval and for another
anendnment to the DRI devel opnent order pursuant to Section 380.06(19), Florida
St at ut es.

14. Contending that the anmended devel opnent order was invalid, petitioner
filed an anmended petition on April 1, 1993. As clarified by the parties in the
prehearing stipulation, petitioner cites three broad grounds for invalidating
that order: (a) the original devel opnent order was constructively abandoned and
therefore could not be anended, (b) the right to request an anendnent of the
ori ginal devel opnent order did not transfer to KPM a successor owner to the
ori ginal devel oper, and (c) the County did not have authority to revive the
original devel opnment order and extend its termnation date. |In its proposed
recommended order, however, petitioner addresses only the third issue, that is,
whet her the County had authority to revive an expired devel opnent order. By
failing to address the remaining clains, the undersigned assunes that petitioner
has abandoned these contentions. Nonetheless, and for the sake of providing a
conpl ete factual and legal record in the event of an appeal, the undersigned
wi |l discuss the other two issues.

B. Standing

15. In its anmended petition, as clarified by the court's opinion in
Edgewat er Beach Oaners Association, Inc. v. Board of County Conm ssioners of
Wal ton County, Florida, 645 So.2d 541 (Fla. 1st DCA 1994), petitioner contends
it has standing as an affected | and owner to chal |l enge the anmended devel opnent
order because its retention pond would be affected by the developnent. In other
words, petitioner alleges that "the '"intensity' of the use of the retention pond
woul d i ncrease beyond its current use under KPMs plan."

16. Under the original stormmater plans for the project, a 10,000 square
foot wet retention pond designed to capture stormmater runoff was constructed
that straddl es what is now the boundary between petitioner's and KPM s property.
Approxi mately 3,000 square feet of the pond are | ocated on KPM property. The
pond was intended to serve all six phases of the project.

17. Assuming KPM devel ops its property, and the surface stormwater from
that devel opnment is released into the wet retention pond, the pond will be
i npacted. However, KPMintends to utilize a stornmnater design for phase 11
that provides for the retention of 100 percent of its stormmater on its own
property. A retaining wall built along the edge of the pond would prevent any
surface water runoff from KPM s devel opnment fromentering the pond. Since
surface water now flows into the pond fromKPMs property in its undevel oped
state, the retaining wall plan will not increase, and will probably decrease,
the volunme of water currently entering the pond.

18. Notwithstanding this reduction in surface water runoff, petitioner
contends that the devel opnent proposed on KPM property will influence the ground
water flowinto the retention pond. Mre specifically, it argues that in |ight
of the geophysical characteristics of the property, sone of the water which
percolates from KPMs retention ponds will flow underground and i npact the
function of petitioner's retention pond.

19. There will, of course, be a |lateral exchange of water between KPM s
and petitioner's property. 1In other words, in the sane way that petitioner
woul d be affected by KPM KPM woul d al so be affected by petitioner. This



exchange of water is uncontrollable and al so occurs between petitioner's
property and all other adjacent properties. However, there is no evidence of
record as to whether KPM s devel opnent woul d have any discernable effect on the
water table. That is to say, there is no evidence to support a finding that,
beyond the | ateral exchange of water that now occurs, the proposed devel opnent
woul d have a neasurable inpact on the water table. Even petitioner's own expert
conceded as nuch. G ven these considerations, it is found that the intensity of
the use of petitioner's retention pond will not increase beyond its current use
under KPM s plan. Therefore, petitioner is not an affected | and owner and thus
it lacks standing to bring this action

C. Was the Oiginal Devel opnent Order Constructively Abandoned?

20. In the prehearing stipulation, petitioner argues that the origina
devel oper constructively abandoned the original devel opment order. According to
petitioner, this occurred either through foreclosure of the original devel oper's
i nterests or through actions or om ssions by KPM

21. The DCA does not recogni ze constructive abandonment as a concept
applicable to DRI devel opnent orders. Indeed, the only nechani smfor abandoni ng
a DRI devel opnment order is the procedure set forth in Rule 9J-2.0251, Florida
Admi nstrative Code. KPM nmade no attenpt to initiate the abandonment procedures
specified in the rule.

22. There is insufficient evidence to establish that KPM evinced an intent
to abandon devel opnent of its property. Rather, the evidence establishes that
KPM consi dered the original devel opnent order to be val uabl e and took
affirmative steps to assure its viability. Wiile it is true that the prior
owner of the property did go bankrupt, even petitioner's expert recognized that
bankruptcy al one could not be deened to constitute an abandonnment of a DRI
devel opnent order.

23. As to the contention that KPM had no right to seek the changes
approved by the County since it was not the original devel oper of the project,
t he evidence establishes that alnost all DRIs in Florida have been sold
subsequent to the issuance of their original DRI devel opnent orders. The DCA
regards a DRI devel opment order as incidental to the land itself, with the
rights and obligations of the devel opment order transferring to subsequent
purchasers when title is transferred. 1In other words, a DRI devel opnent order
runs with the land. Therefore, as the successor intitle to the |and, KPM had
the right to seek changes approved by the County.

D. Can An Expired Devel opnment Order be Revived?

24. Petitioner further contends that a |ocal government has no authority
to revive a DRI devel opnent order after it has expired. |In this case, the
County issued an amended devel oprment order on January 26, 1993, or al nost siXx
nmont hs after the original devel opnent order had expired.

25. The build-out date in a devel opnment order is the date by which the
devel oper is to have conpleted the vertical structures. This date is inportant
for assessing inmpacts such as public capacity (e. g., water, sewer and
transporation). |If a build-out date is missed, there may no | onger be adequate
public capacity to acconmodate the proposed devel oprent.

26. Atermnation date is the date at which the devel opnent order expires.
Until 1985, there was no requirenment in chapter 380 that a DRI devel opnent order



i nclude an expiration date. The expiration date is typically set at two to five
years after the build-out date. This date provides a |local government with the
specific point in time at which it can determ ne whet her the proposed

devel opnent is still conpatible with the community.

27. The | ocal government mnust deterni ne whether an extension of the
devel opnent order would create additional regional or state inpacts, and if not,
whet her the extension should be granted. |If the proposed change creates
addi tional regional inpacts, it constitutes a substantial deviation which nust
undergo additional DRI review Even if the |ocal governnment determ nes that the
extensi on of a devel opnent order, after expiration, will not create additiona
regi onal or state inpacts, the |ocal government has the authority to deny such
an extension.

28. On the other hand, the DCA has only one decision with respect to
term nation date extensions - - whether such an extension will create additiona
regional or state inpacts. Consequently, the DCA regards the extension of a
term nation date as largely a | ocal decision

29. Since at least 1987, or well before the expiration of the origina
devel opnent order, the DCA has advised | ocal governnents and DRl devel opers that
expired DRI devel opment orders could be revived by the | ocal governnent based on
| ocal considerations, such as whether the devel opnent is still conpatible with
the surrounding community. This interpretation of the statute was not shown to
be clearly erroneous or unreasonabl e.

30. Petitioner's expert disagreed with the above interpretation since he
opined that permtting a | ocal governnment to revive an expired devel opnent order
woul d defeat efforts to plan for the future and hanper the ability of adjacent
| ocal governnents to inplenent their plans of devel opnment. Wile this view may
have sone justification froma planning perspective, the DCA's interpretation of
the DRI statutes is al so reasonabl e.

31. The amended devel opnent order in issue approved both an extension of
the term nation date and an extension of build-out dates. The DCA determ ned
that the changes actually approved woul d not create additional regional or state
i npacts. Petitioner has not challenged this determ nation

CONCLUSI ONS OF LAW

32. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties hereto pursuant to Sections 120.57(1) and 380. 07,
Fl orida Statues.

33. As the party chall enging the anended devel opnent order, petitioner
bears "both the ultimte burden of persuasion and the burden of going forward."
Young v. Department of Community Affairs, 625 So.2d 831, 835 (Fla. 1993).

34. In order to have standing to chall enge a devel opnent order under
Section 380.07(2), Florida Statutes, petitioner nust be "the owner, the
devel oper, or the state land planning agency." |In this case, petitioner has

alleged that it is "the owner" of affected property, that is, it ows a
retention pond that will be inpacted by KPM s devel opment. O, as stated by the
court in Edgewater Beach Omers Association, Inc. v. Board of County
Conmi ssi oners of Walton County, Florida et al, 645 So.2d 541, 543 (Fla. 1st DCA



1994), in order to prove up its allegations of standing at hearing, petitioner
must show that "the 'intensity' of the use of the retention pond would increase
beyond its current use under KPMs plan."

35. The greater weight of evidence shows that petitioner failed to prove
that, under KPMs plan, the intensity of the use of the retention pond wll
i ncrease beyond its current use. Indeed, the evidence shows that such surface
water runoff will l|ikely decrease by virtue of a new stormiater design to be
used by KPM At the sane tine, there is no evidence that water percolating from
KPM s retention ponds will flow underground and inpact petitioner's water table
in any discernable way. This being so, it is concluded that petitioner fails to
qualify as an affected property owner, and thus it |acks standing to bring this
appeal . Notwi thstanding this conclusion, however, the undersigned will address
the other issues raised by petitioner in the event an appeal is taken by any

party.

36. Petitioner first argues that the original devel opnent order has been
constructively abandoned, either through foreclosure of the original devel oper's
interests or through actions or om ssions by KPM As previously stated in
finding of fact 21, Rule 9J-5.0251, Florida Adm nistrative Code, establishes the
only mechani sm by which a devel oper can abandon a DRI. This rule is derived
from Section 380.06(26), Florida Statutes, which requires the DCA to adopt rules
to "establish the process for |ocal governnents to followin the event a
devel oper proposes to abandon its (DRI)." Significantly, the statute does not
reference any alternative nechani smfor abandoning a DRI devel opnent order, and
the DCA interprets the statute to mean that such an order can only be abandoned
t hrough the formal procedures promul gated by the agency. This interpretation of
the | aw has not been shown to be clearly erroneous or unreasonable, and the sane
has accordi ngly been accepted.

37. Petitioner further alleges that KPM abandoned the DRI through its
actions or omi ssions. For the reasons set forth in finding of fact 22, this
argunent is deened to be without nerit.

38. Finally, petitioner contends that the County | acked authority to
revive and extend an expired devel opnent order. Mre specifically, petitioner
argues in its proposed recomended order that the authority to revive such an
order is inconsistent with the requirenent in Section 380.06(15)(c)2., Florida
Statutes, that devel opnent orders include a term nation date. There are no
reported appellate decisions or final admnistrative orders which address this
i ssue.

39. Section 380.06(15)(c)2., Florida Statutes, provides that the
devel opnent order "shall include a term nation date that reasonably reflects the
time required to conplete the devel opnent.” The statute is silent on whether a
| ocal governnent has authority to extend that term nation date. For the
foll owi ng reasons, the undersigned concludes that the County had authority to
adopt resolution 93-2.

40. To begin with, Section 380.06, Florida Statutes, was not intended to
limt a |local governnent's authority to nmake deci sions regardi ng devel oprent
within its jurisdiction. Rather, the DRI statute establishes additional
procedures, over and above those al ready inposed by state and | ocal regul ations,
for the review of any devel opnent having regional inpact. Indeed, case |aw
confirms this proposition. See, e. g., Friends of the Evergl ades v. Board of
County Conmi ssi oners of Monroe County, 456 So.2d 904, 908 (Fla. 1st DCA 1984).



41. In addition, under the provisions of Section 125.01(1)(w), Florida
Statutes, a county is granted authority to

(p)erformany other acts (in addition to those
specifically enunerated) not inconsistent with

[ aw, which acts are in the common interest of

t he people of the county, and exercise all powers
and privileges not specifically prohibited by I aw

Section 125.01(3)(b), Florida Statutes, further enphasizes the breadth of county
authority. That paragraph reads as foll ows:

The provisions of this section shall be liberally
construed in order to effectively carry out the
purpose of this section and to secure for the
counties the broad exercise of hone rule powers
aut hori zed by the State Constitution

Thus, a non-charter county, such as Walton County, has broad power to act
through its hone rule powers, unless the |legislature has adopted either a
special or general lawthat is clearly inconsistent with a county's exercise of
such power. Because the County already has such authority by virtue of section
125.01, it is unnecessary for section 380.06 to include an express grant of
authority to |l ocal governnents allow ng the revival of expired devel opnent
orders, whether or not the order relates to a DRI or to a non-DRI devel opnent.

42. Further, there is no express prohibition or preenption in Section
380.06, Florida Statutes, that suggests a legislative intent to bar a | oca
government fromreviving expired devel opnent orders. 1In fact, Section
380.06(19), Florida Statutes, contenplates that a | ocal governnent nay make
anendments to DRI devel opnent orders in addition to those expressly delineated.
For exanpl e, subparagraph (19)(e)3. of that statute provides that:

any change not specified in paragraph (b) or
par agraph (c) shall be presuned to create a

substantial deviation. This presunption may
be rebutted by clear and convi nci ng evi dence.

As reflected in finding of fact 11, the County considered KPM s request for
revival of the original devel opnent order as a presunptive substantial deviation
under the foregoing statute. After the inclusion of certain conditions in the
anended devel opnent order, however, it concluded that the change was not a
substantial deviation.

43. In light of the broad authority given to counties under section
125. 01, and the obvious recognition of the |legislature that |ocal governnents
can nake changes to a DRI devel opnent order in addition to those expressly
enunerated in the DRI statute, it is concluded that the absence of an express
statement in section 380.06 authorizing the revival of an expired DRI
devel opnent order cannot be construed to prohibit such action by the County.

44. This conclusion is consistent with the DCA s | ong-standi ng
interpretation of the law that a devel opnment order continues to exist in sone
formeven after the passing of the expiration date, and a decision to revive and
extend the effective date, or not, is reposed in the |local government based on
| ocal considerations. This interpretation of chapter 380 was not shown to be
clearly erroneous or unreasonabl e and has been accepted by the undersigned.



45. Finally, it is unnecessary to reach the issue of whether KPM nust
undergo further DRI review and conply with all County regulations in effect as
of January 26, 1993. This is because the issue was not previously raised before
FLWAC, and a resolution of that question is not necessary to decide this case.

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is
RECOMVENDED t hat the Florida Land and Water Adjudicatory Commi ssion issue a
final order dismssing the amended petition of Edgewater Beach Oaners

Associ ation, Inc.

DONE AND ENTERED this 26th day of July, 1995, in Tall ahassee, Fl orida.

DONALD R, ALEXANDER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 26th day of July, 1995.

APPENDI X TO RECOMMENDED ORDER

Petitioner:

1. Partially accepted in finding of fact 13.
2. Partially accepted in finding of fact 1
3. Partially accepted in finding of fact 3.
4. Covered in the prelimnary statenent.

5- 6. Partially accepted in finding of fact 1
7- 8. Partially accepted in finding of fact 3.
9- 11. Partially accepted in finding of fact 2.
12. Rej ected as bei ng unnecessary.

13-14. Partially accepted in finding of fact 3.
15-18. Partially accepted in finding of fact 4
19. Rej ect ed as bei ng unnecessary.

20-21. Partially accepted in finding of fact 6.
22. Partially accepted in finding of fact 7.
23. Partially accepted in finding of fact 8.
24-25. Partially accepted in finding of fact 10.
26. Partially accepted in finding of fact 13.
27. Rej ected as bei ng unnecessary.

28. Partially accepted in finding of fact 12.
29 Rej ected as bei ng unnecessary.

30-41. Partially accepted in findings of fact 15-19.
42-45. Rejected as being unnecessary.
46-61. Partially accepted in findings of fact 24-31



Respondent s:

1. Partially accepted in findings of fact 1 and 3.
2. Partially accepted in finding of fact 3.

3. Partially accepted in finding of fact 4.

4. Partially accepted in finding of fact 3.

5. Partially accepted in finding of fact 4.

5. Partially accepted in finding of fact 5.

6-7. Partially accepted in finding of fact 6.

8. Partially accepted in finding of fact 7.
9-10. Partially accepted in finding of fact 8.

11. Partially accepted in finding of fact 9.

12. Partially accepted in finding of fact 10.

13. Partially accepted in finding of fact 12.

14. Partially accepted in finding of fact 13.

15. Partially accepted in finding of fact 14.
16-24. Partially accepted in findings of fact 15-19.
25-28. Partially accepted in findings of fact 20-22.
29-32. Partially accepted in finding of fact 23.
33-42. Partially accepted in findings of fact 24-31
I ntervenor:

1. Rej ect ed as bei ng unnecessary.

2. Partially accepted in findings of fact 1 and 3.
3-4. Partially accepted in finding of fact 3.

5. Partially accepted in finding of fact 4.

6. Covered in prelimnary statenent.

7- 8. Partially accepted in finding of fact 2.

9- 11. Partially accepted in finding of fact 6.

12. Partially accepted in finding of fact 7.

13. Partially accepted in finding of fact 11

14. Partially accepted in finding of fact 25.

15. Partially accepted in finding of fact 26.

16. Partially accepted in finding of fact 11

17. Partially accepted in finding of fact 8.
18-19. Partially accepted in finding of fact 10.

20. Partially accepted in finding of fact 13.

21. Partially accepted in finding of fact 29.

VWere a proposed finding has been partially accepted,
rej ected as being unnecessary for a resolution of the issues,
irrelevant to a resolution of the issues,

concl usi on of | aw

COPI ES FURNI SHED:

Robert

B. Bradl ey, Secretary

Fl ori da Land and \Water

Adj udi cat ory Conm ssi on
Executive O fice of the Governor
1601 The Capitol
Tal | ahassee, Florida 32399-0001

t he renmai nder

has been
cunmul ati ve
not supported by the evidence,

or

a



Ri chard H Powel |, Esquire
P. O Drawer 2167
Fort Walton Beach, Florida 32549-2167

Steven K Hall, Esquire
1234 Airport Road, Suite 106
Destin, Florida 32541

David A. Theriaque, Esquire
909 East Park Avenue
Tal | ahassee, Florida 32301-2600

CGeorge Ralph MIler, Esquire
P. O Box 687
DeFuni ak Springs, Florida 32433-0687

Martha Harrell Chunbler, Esquire
Nancy G Linnan, Esquire

P. O Drawer 190

Tal | ahassee, Florida 32302-0190

David L. Jordon, Esquire
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399-2100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the agency witten exceptions to this
Recomended Order. Al agencies allow each party at |east ten days in which to
submt witten exceptions. Sone agencies allow a larger period within which to
submt witten exceptions. You should contact the agency that will issue the
Final Order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.



IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

EDGEWATER BEACH OWNERS NOT FI NAL UNTIL TIME EXPI RES TO
ASSOCI ATI ON, | NC., FI LE MOTI ON FOR REHEARI NG AND
DI SPCSI TI ON THERECF | F FI LED.
Appel | ant,
CASE NO. 95-4110
VS. DOAH CASE NO  95-437DRI

BOARD OF COUNTY COWM SSI ONERS
OF WALTON COUNTY, FLORI DA,
and KPM LTD., and DEPARTMENT
OF COMMUNI TY AFFAI RS,

Appel | ee.

pinion filed January 22, 1997.

An appeal froman order of the Florida Land & Water Adjudi catory Conmm ssi on.

Richard H Powell of Powell & Strom P.A., Fort Walton Beach and David A
Theri aque, Tal |l ahassee, for Appellant.

Martha Harrell Chunbler and Nancy G Linnan, of Carlton, Fields, Ward, Emmanuel,
Smith & Cutler, Tallahassee, for appellee KPM Ltd.; Ceorge Ralph Mller,

DeFuni ak Springs, for appellee Board of County Conm ssioners of Walton County;
and Stephanie M GCehres, General Counsel, and David L. Jordan, Deputy General
Counsel , Tal | ahassee for appell ee Departnment of Community Affairs.

BARFI ELD, C. J.

The Florida Land and Water Adjudicatory Comm ssion (FLWAC) did not err in
ruling, on remand fromthis court, 1/ that Edgewater Beach Oaners Associ ati on,
Inc. did not have standing to appeal a 1993 resolution of the Board of County
Conmmi ssi oners of Walton County which anended a 1982 devel opnent of regional
i npact (DRI) devel opnent order to extend the expiration date and buil d-out dates
of the Edgewat er Beach Condoni ni um project and approve design changes requested
by the subsequent devel oper, KPM Ltd. This determ nation noots all other issues
rai sed on appeal. The FLWAC order is AFFI RVED.

ERVIN, J. CONCURS; BENTON, J. SPECI ALLY CONCURS W TH WRI TTEN CPI NI ON.

BENTON, J., concurring specially.



I concur fully in the judgnent of the court and in the majority opinion
and accept appellees' contention that the decision in Londono v. City of
Al achua, 438 So.2d 91 (Fla. 1st DCA 1983) answers appellant's argunent that,
simply because the Edgewat er Beach Omners Association (Association) "adm nisters
a portion of the property on which the DRI devel opment order is located, it nust
be consi dered an owner and granted section 380.07(2) standing in this case." Nor
does the result we reach today represent a repudiation of the doctrine of the
| aw of the case.

The last tine the Association appeal ed an order of the Florida Land and
WAt er Adj udi catory Conmi ssion (FLWAC) di smi ssing the Association's
adm ni strative appeal for |lack of standing, we reversed, saying:

In conclusion, we find that appell ant
Edgewat er [ Beach Oaners Association] is an
"owner" under the terms of Section 380.07(2),
and therefore has standing to appeal the
anended devel opnent order rendered by the
Board of County Conmi ssioners.

Edgewat er Beach Oaners Ass'n, Inc. v. Board of County Commrs of Walton County,
645 So.2d 541, 543 (Fla. 1st DCA 1994). The appeal we now deci de concerns the
same admi nistrative appeal to FLWAC fromthe sane amended devel oprment order that
t he Board of County Conm ssioners of Walton County entered in 1993.

Fortunately for litigants and appeals courts alike, nost litigation does
not involve even a single appeal. Whatever else it may acconplish, an appea
consunes additional resources. Reflecting this reality, an inportant rule of
deci si on has been devised for litigation that bubbles up repeatedly into the
appel l ate courts: Once actually decided by the highest court to which the case
goes, the law of the case cannot be revisited, with rare excepti ons not
appl i cabl e here.

"Law of the case" refers to the principle

that the questions of |aw decided on an appea
to a court of ultimate resort must govern the
case in the sane court and the trial court

t hrough all subsequent stages of the
proceeding. O, as otherw se stated, whatever
i s once established between the same parties
in the same case continues to be the | aw of

t he case, whether correct on genera
principles or not, so long as the facts on

whi ch such deci sion was predi cated continue to
be the facts in the case.

3 Fla. Jur. 2d Appellate Review s 414 (1978). But the "doctrine of the | aw of
the case applies only to issues actually or inpliedly presented and deci ded on
appeal, and not to nmere dicta, or to issues not considered. See 3 Fla. Jur. 2d
Appel |l ate Review s 421 (1978)." CGolden v. State, 528 So.2d 50, 51 (Fla. 1st DCA
1988); Myers v. Atlantic Coast Line Ry. Co., 112 So.2d 263 (Fla. 1959); State v.
Florida State | nprovenment Conmin, 60 So.2d 747 (Fla. 1952); Crabtree v. Aetna
Cas. and Sur. Co., 438 So.2d 102 (Fla. 1st DCA 1983). See Hart v. Stribling, 25
Fla. 435, 6 So. 455, 459 (1889).

VWhen the present case was first before the Court, we "h[e]ld that the
petition is sufficient under the statute to [allege].. appellant's standing as



an affected | and owner." [Edgewater], 645 So.2d at 543 [enphasis supplied]. Qur
hol di ng went no further than that, despite the use of the word "find" in the

opi nion's concl usory paragraph. The case was then in no posture for anybody- -
certainly not an appellate court, in the first instance--to make any fi ndi ng.

Fi ndi ngs made on remand by the adm nistrative | aw judge--or hearing officer, as
he was then known, see Life Care Ctrs. of Am, Inc. v. Sawgrass Care Cr. Inc.,
21 Fla. L. Weekly D2847, D2489 n.4 (Fla. 1st DCA Nov. 21, 1996) --refute the

all egations we earlier held sufficient as a matter of pleading to support a
claimof standing. Qur decision today conports fully with the question of |aw
actual |y deci ded when we saw the case | ast.

ENDNOTE

1/ Edgewat er Beach Omners Association, Inc. v. Board of County Conm ssioners of
Walton County, 645 So.2d 541 (Fla. 1st DCA 1994)



